The maxim, In pari delicto potior est conditio defendentis, expresses the general principle that a plaintiff has no standing in court to seek restitution in connection with an illegal transaction." Though the concept of restitution is broad enough to include this situation, its application has been restricted by a number of policies and reasonschief among them the viewpoint that a plaintiff who has participated in such a transaction does not meet the standard of conduct required of those to whom the courts will give assistance.
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A plaintiff who would have any hope of obtaining relief, therefore, must offer the court some means of circumventing the maxim. He must find some exception to it or other device for avoiding its application. Historically, the general principle was established after much fluctuation and the same conflicting policies which affected the establishment of the final rules are still present before the courts in the individual case. Frequently the policies urging a decision granting *After this article was prepared and submitted space restfictions made a reduction in length necessary. The editorial staff has therefore eliminated the very complete collection of cases, statutes and other authorities cited, leaving citations in most footnotes to one or two representative authorities. relief are sufficiently strong to impel the court to hold for the plaintiff.
This has happened so frequently that a large number of exceptions to the maxim have developed, and in most of the cases it is possible for a decision to be reached either for the plaintiff or the defendant. The certainty suggested by the expression of the maxim in many respects is illusory.
Any thorough treatment of the problem of when restitution should be granted of benefits obtained in an illegal transaction will therefore start with the general principle as incorporated in the maxim, In pari delicto, and will seek to trace the development and determine the nature and extent of exceptions to the maxim. This is an attempt to present such a treatment.
EXCEPTIONS TO THE MAXIM IN PARi DELICTO

I. Plaintiff Is Able to State His Case Without Referring to the Illegality
The first method for avoiding application of the maxim may perhaps not properly be called an exception to the maxim; it is merely a procedural device which a complaisant court may sometimes allow. If the plaintiff can state his case without referring to the illegal nature of the transaction, then the maxim may be held not to apply and he may be entitled to relief.
Doubtless this rule has a proper application. A plaintiff's claim for relief not based upon or connected with an illegal transaction should not be barred by his participation in a separate one, as if he were an outlaw. This legitimate application of the rule, however, has occasionally been distorted in order to allow recovery when the plaintiff's claim is actually based upon an illegal transaction. Permitting the plaintiff adroitly to phrase his declaration so as to omit any illegal aspect and make it necessary for the defendant to call attention to the illegality involved means that the whole decision is based not upon the merits. of the plaintiff's claim, but upon his attorney's skill in drafting a declaration.
There are several instances in which the court has allowed use of this procedural dodge. In Taylor v. Bowers 2 for example, a plaintiff who had transferred property in order to defraud his creditors was allowed to recover. In the appellate court James, L. J., said:
"Now the rule is, that a man certainly cannot recover goods in respect of which he is obliged to stage a fraud of his own as part of his title. But that is not, according to my view, the position of this plaintiff. All the plaintiff has got to say is: 'These were my goods . . . They are my goods still. I never sold them, and I have never given them to anybody in such a way as to deprive myself of the right to possession of them.' It is the defendant who has got really to show the fraud. . . ."
The New Jersey court took a similar attitude when a plaintiff who had disposed of land by a lottery brought ejectment to get it back. 5 And in Monahan v. Monahan, 0 the plaintiff's ability to allege in his complaint facts giving rise to a purchase-money resulting trust was held to be sufficient to allow a decision for him; although his evidence showed that he had acted solely for the purpose of evading taxes. Among other applications, 7 this device has been used frequently to allow a principal to recover money from his agent," and to allow a public official who had contracted to accept less than the sta'tutory salary or fee to disregard his contract and recover the full statutory amount. 9 The civil law maxim, Nemo auditur propriam turpitudinem allegans, is somewhat better adapted to the use of this technique than the common law maxim; so long as the plaintiff does not allege his own turpitude in his declaration but forces the defendant to bring out the illegality in his plea, the maxim does not literally apply to him, but to the defendant. This argument has occasionally been used by civil law authorities,' 0 and two early English cases seem to establish this result by setting up the English maxim that "no man shall set up his own iniquity as a defense." I' This view, however, seems to have (1854) . Both courts succeed in giving the impression that they would like to hold for the defendant but are compelled by the law to hold for the plaintiff, because he is able to show an original conveyance to him and the defendant is not allowed to show the invalid conveyance given by the plaintiff to him when he won the lottery.
6. 77 Vt. 133, 59 Atl. 169 (I95), (195o) 18 HARV. L. REv. 547. Tyler, J., who wrote the opinion for the majority, also dissented in a strong opinion.
7. In addition to the other cases cited; cf. been largely ignored except for certain American cases which distinguish it. 12 The majority of courts, however, have discerned the specious nature of this method of avoiding the general rule and have declined to follow it. No court seems to have adopted it consistently. Thus, on another occasion, the English court made it clear that the test is to be applied not simply to the plaintiff's declaration but to the whole of the case to determine what the nature of the plaintiff's case actually is. 13 Certain American decisions have been more specific. Thus, in Plaisted v. Palmer,' 4 the court tells us:
"It is true that a plaintiff can never recover where he has to trace his title through an illegal act. But it does not follow that he can recover where he technically avoids proof of the illegal act.
The defendant can show that the plaintiff's evidence is not true. If the whole evidence, properly admissible on both sides, discloses the fact that the plaintiff's claim is founded on an illegal transaction, he cannot recover.' '5
This attitude has been generally followed. Writers agree that the use of a procedural mechanism to hold for the plaintiff is not to be sanctioned. 6 If the court is convinced that it should grant relief, there are other, more persuasive, ways of reaching that result. Significantly, most cases using this device to allow recovery could have used another, less questionable method of reaching the same result. Adoption of this method takes control of the decision out of the hands of the court and places it in the hands of the plaintiff's aftorney, whose subtlety in constructing the declaration will determine whether his client will prevail or not. An ingenious lawyer would always find it possible to draft a declaration which would leave out the illegal aspects IT; and if the court had committed itself to this procedural 12. Smith v. Hubbs, IO Mo. 71 (1833); Nellis v. Clark, 2o Wend. 24 (N. Y. 1838). The Sinith case distinguished the doctrine on the ground that it could be applied only when the contract was completely executed; and the Nellis case distinguished it on the ground that it could apply only when the defendant was asserting his iniquity as against an innocent party. 
1O42 (C. P. 1846).
14. 63 Me. 576, 578 (1874). 17. An example of the ingenuity with which lawyers sometimes attack the problem is found in Stewart v. Thayer, 170 Mass. 56o, 49 N. E. 1O2O (1898). Plaintiff's suit for bredch of contract had failed because the court found that it called for services on Sunday. On the new trial, he sought to amend, changing the dates so as to make the declaration assert that the services were to be rendered on a secular day; he admit-test, it would have no discretion. It is essential that we maintain for the courts a real discretion in deciding these matters. The courts have shown good sense, therefore, in abandoning this method.
15.
II. Plaintiff Is Ignorant of the Illegal Aspect of the Contract
The first real exception to the general rule exists in the situation where the plaintiff does not know of the illegality of the transaction. Chronologically, the first reference to this exception seems to have been a dictum of Lord Kenyon in 1794.18 Within the next -twelve years, two other cases had been decided by the English courts, refusing to allow recovery on this basis '19; and within the succeeding ten years, two other cases had been decided upholding the exception and granting recovery. 20 All of the cases involved attempt to recover the premiums on illegal contracts of marine insurance. To reconcile them we must advert to the well known distinction between a mistake of law and a mistake of fact. The cases refusing recovery involved a mistake of law; the others involved a mistake of fact.
i. Ignorance of Fact
In Oom v. Bruce , 21 the first case on this point, plaintiff obtained insurance on goods on board a ship believed to be en route from Russia to London. Unknown to the parties in London, Russia had commenced hostilities against England at the time and had seized the ship. The court allowed the plaintiff to recover the premiums paid. In Hentig v. Staniforth, 22 decided shortly thereafter, the policy of insurance was illegal because a license required by the Navigation Act had not been obtained until the ship had already sailed, though the parties thought it had been granted. Recovery again was allowed the plaintiff.
These two cases have established the nature of the exception and have been followed without any real dissent. In one respect, however, they seem unlike any of the cases which followed, since neither party to the contract knew the circumstance which rendered the transaction illegal. In the later cases, the plaintiff alone was ignorant of this ted, however, that his testimony would be the same. The court held for the defendant, Holmes, J. saying at 562: "Under such circumstances, however illegality should be dealt with, it should be dealt with on evidence of the facts as they were. It would be inelegant, if not worse, to allow the jury to find that the defendant made an actual contract different from that which he really made, by confining them to evidence of only a part of the facts and excluding the rest." iS. Drummond essential circumstance. 23 The later cases might possibly have been explained on the ground of another exception-that the parties were not in pari delicto; but the Oom and Hentig cases cannot be explained on that basis, since the parties were on exactly the same footing. The independent nature of this exception was therefore established in the very beginning.
Of the several cases in which the plaintiff alone did not know the facts making the transaction illegal, 24 the New Zealand case of Branigan v. Saba, 2 5 with its excellent opinion by Sir John Salmond, seems clearly the most important. The opinion points out the relation of the -quasi-contractual action for restitution to the action for breach of contract; both actions are sometimes available, but if the latter action is brought, the court must be convinced that "the relief claimed .. does not involve the illegal performance of the contract." 26
Ignorance of Law
When the plaintiff was ignorant of the rule of law or statute which rendered the contract illegal, the courts have not been so lenient with him. The earliest cases fall back on the apothegm that everyone is presumed to know the law; 27 and the later cases followed their lead.
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There seems to have been no real questioning of this position, and no indication that the courts feel that these cases are inconsistent with the ignorance-of-fact cases. Though a few cases allow recovery where the plaintiff is mistaken as to the illegal character of the transaction, 2 9 each of them is susceptible of another explanation. Either the plaintiff repudiated the contract before performance of the illegal part, or he had 'been deceived as to its legality by the defendant, who pretended The case before the court provided an illustration of the distinction. Plaintiff had contracted to sell defendant certain leasehold property; defendant turned out to be an enemy alien. The court said that plaintiff could not sue for specific performance of the contract or for the full purchase price. He could, however, sue for the damages suffered by him, or, in restitution, for the use of the premises during the time defendant had been in possession.
27. to have accurate knowledge on the subject. These cases are no real indication, therefore, that ignorance of the law as such is sufficient to allow recovery. They do suggest, however, that it is important to consider whether plaintiff's mistake as to the law was induced by defendant's misrepresentation, and whether that misrepresentation was innocent or fraudulent. 30 Undoubtedly, the courts are correct in holding that a plaintiff is entitled to restitution when he did not know of the facts making the contract illegal; none of the reasons usually given for refusing restitution are applicable here. On the other hand, the wisdom of following here the old distinction between mistakes of law and mistakes of fact is more questionable. When the rule of law which has been violated does not express a very strong policy, courts may on occasion be ready to give relief in spite of the fact that the only mistake was one of. law. The only real limitation on the scope of the exception, as it applies to mistakes of fact, is that the plaintiff must refuse to go on with the contract as soon as he finds that it is illegal. His prior innocence does not aid him if he proceeds with the transaction.31
Perhaps the major legal problem to arise in connection with the exception is that of distinguishing between mistakes of law and mistakes of fact. Though the cases in this connection have not devoted much attention to this problem, cases drawing the same distinction in other fields should be of assistance. The mistake may be one of both law and fact at the same time, in which case the plaintiff comes within the scope of the exception. Difficulty may also arise in defining the term "ignorance." Good faith, of course, is required; the plaintiff cannot blind his eyes to a fact just because he does not want to see it. What should be the holding when most intelligent men would realize the fact, but the plaintiff does not? A factual situation raising both of these problems exists when the defendant induces the plaintiff to engage in a money-making scheme which can succeed only if someone else is defrauded,-the recent dime chain letters, for example. Courts have differed whether the plaintiff should be allowed to plead that he did not know that the contract was illegal or fraudulent. Perhaps the real decision depends not so much upon whether the court decides that the plaintiff is innocent and should be entitled to recover his money as upon whether it feels that a swindler like the defendant should be entitled to keep it. If the defendant also was a victim of the scheme and it has to choose between two dupes, the court 3o. Cf is apt to refuse relief. If the decision actually turns upon the plaintiff's innocence, the problem is apparently one of fact which should be submitted to the jury. Usually, the courts have passed upon the matter themselves, but there appears to be no definite rule.
III. The Parties Are Not In Pari Delicto
The third exception to the general rule, probably the broadest and most inclusive and certainly the most flexible and adaptable, grows out of the maxim, In pari delicto potior est conditio defendentis, itself. The maxim declares that the defendant will prevail; but this occurs when the parties are in pari delicto-of equal guilt. Conversely, it may be argued, when the parties are not equally guilty, the maxim has no application, and the plaintiff may be allowed to recover. One can perceive the ingenuity of this exception, how it seizes upon the peculiar wording of the Latin maxim and makes that wording a means for avoiding the whole rule. 33 i. Historical Development It was Lord Mansfield who apparently first introduced both the maxim, In pari delicto, and its antidote into the common law, in a slightly altered form from the expression in the Roman and Civil Law.
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The first reported case is Smith v. Bromley, a Nisi Prius decision in 176o.3 5 In a composition with creditors, one of them had refused to sign the composition unless he were secretly paid an additional amount; and the debtor's sister, who had paid the additional amount, brought suit to recover it. In allowing recovery, Lord Mansfield used language giving a real indication of the scope of the exception. 3 39 After his death, the exception was taken over by Lord Ellenborough. 40 In 181n it was adopted in Chancery, 41 and since that time has been an unquestioned part of the English law.
In the United Siates, the first reference to the exception appears to have been in 1802 3 a fraudulent-conveyance case in which full consideration is given to the English cases in determining the basis of the exception. When the defendant argued that he who comes for relief must draw his justice from pure fountains, Judge Roane showed Lord Mansfield's ingenuity in admitting the argument but declaring that in this case "the fountain from which the plaintiffs drew, was purified by the duress and peculiarity of their situation." 44 Since it was introduced, the exception has been repudiated in one or two cases on the ground that the courts cannot undertake to weigh the comparative guilt of the plaintiff and defendant; 4 5 but these cases have not at all affected the general attitude of the courts to the exception. 
Statute Favors the Class to Which the Plaintiff Belongs
The above quotation from Lord Mansfield is not entirely definite as to the nature of cases in which the parties were not in pari delicto. In speaking of "prohibitions enacted by positive law .
. to protect weak or necessitous men from being over-reached, defrauded or oppressed," it does not indicate clearly whether it is referring to statutes which were enacted for the purpose of protecting a certain group of people or to general rules of law which the parties violated due to the "oppression, extortion [and] deceit" of one of them. In the development of the exception, both interpretations of the quotations have been adopted, and it is now generally recognized that there are two classes of cases in which the parties are not in pari delicto: "[i] where the law [statute] that creates the illegality in the transaction was designed for the coercion of one party and the protection of the other, or [2] where the one party is the principal offender, and the other only criminal from a constrained acquiescence in such illegal conduct," 47 due to "oppression,. extortion [or] deceit." These two classes require separate treatment.
The first class, the more concise and less flexible of the two, is usually expressed by saying that the parties are not in pari delicto when the statute which they have violated was enacted for the purpose of protecting the group of persons to which one party belongs from the group to which the other belongs. In determining this purpose, courts occasionally find help from the title to the act 48 or the preamble.
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Resort is usually made to the language of the statute, sometimes in such a fashion that the decision appears almost mechanical. If the prohibition is against a "sale," for example, the seller, rather than the purchaser, may be called the wrongdoer. 50 The interpretation is perhaps a little surer when the prohibition is against a sale by a specified group of individuals, 1 'or when a penalty is imposed upon one of the parties to the contract. economic or other oppression from another, a statute prohibiting the transaction may be enacted for the protection of the first class. 3 If the plaintiff is morally innocent while the defendant knows he is violating the statute, the court may be aided in making its decision. 54 But none of these tests is determinative. They have all been rejected on occasionY"
There are certain statutes which are very generally considered as coming within the terms of this exception. Of these, perhaps the usury statutes are the most striking. Here clearly is a statute enacted for the protection of one class of persons against another.5 6 The case originating the exception involved a statute prohibiting a creditor signing a certificate for discharge in bankruptcy from receiving more than his proportionate amount.
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The next case involved statutes prohibiting lotteries and the insuring of lottery ticketsY 5 Blue Sky laws provide another typical illustration, 5 9 as do all prohibitions against corporations rather than those dealing with them. 60 Prohibitions against the sale of intoxicating liquor have frequently been construed so as to come within this exception. 1 The federal statute prohibiting the collection of more than a specified fee in order to obtain a pension from the government, 0 2 and other statutes setting maximum fees, 03 have been so construed. The Fair Labor Standards Act has also been construed to be for the benefit of the employee so as to allow him to 53 inclusive as to prevent the addition of others in the future. Even though a statute comes within the exception, if the plaintiff is engaged in the business of the class against whom the statute is directed, the circumstance that in the transaction before the court he belongs to the class protected by the statute will be of no aid, and he will be considered as in pari delicto and not entitled to relief. 6
Defendant Exercises Oppression or Fraud
In the second class of cases in which the parties are held not to be in pari delicto, the principal offender has brought the other party into the transaction through "oppression, extortion [or] deceit"-or, as it is frequently expressed, by fraud, duress or undue influence. It is difficult to distinguish between these three groups in order to treat them separately in determining what facts need to be shown to obtain relief; they frequently fade into each other in a single case. 6 7 But some classification may be helpful in organizing the cases.
A. Duress and Undue Influence
The concept of duress is slightly different here from that in an action to rescind a transaction untainted with illegality. In one sense, more is required in order to obtain relief when illegality is present. A threat of criminal prosecution is held by many courts not to be sufficient in case of a contract to stifle prosecution. 6 8 Others have said that if the defendant's threat of prosecution was made for the ulterior purpose of obtaining money, there may be recovery. 69 65. Thus it has been held that the prohibition implied in the Home Owner's Loan Act against the payment of additional money or giving of a secret mortgage after the first had been settled by a refunding effected by the Home Owner's Loan Act is deemed to be for the benefit of the borrower so that he may obtain relief. another sense, however, less is required. Frequently, the courts talk in terms of duress, but often they are satisfied to find present something which they characterize as oppression, imposition, involuntary action, hardship, inequality of condition, menace, surprise or lack of competent advice. 70 A survey of the cases creates the impression that many courts are more ready to grant relief here than they would on the ground either of duress or of undue influence in an ordinary transaction. Occasionally, indeed, a court does not try to characterize the defendant's conduct but contents itself with stating the facts and declaring that the parties are not in pari delicto. 7 1 Other courts have gone to the opposite extreme and have declared that even though real duress is present, there can be no relief granted to a party who has participated in an illegal transaction.
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Actually, while cases on duress and undue influence in other fields may be of some assistance, when the court is considering an illegal contract they may frequently prove misleading. The problem is not so much one of finding duress or undue influence as of determining whether the general rule as to illegal contracts should apply. The contract is already void or voidable because of its illegal character; the question is whether the plaintiff is entitled to request the court to grant him relief. True, the explanation is that the parties are not in pari delicto because there is fraud, duress or undue influence present, but that is merely the mechanical technique for avoiding the application of the maxim.
Though the exception has been applied in numerous factual situations because of the duress or undue influence involved, 7 3 there are three situations in which its application has been most usual: (i) com- 1921 ), in which defendant accused plaintiff of stealing his flour and threatened to kill him and to subject him to criminal prosecution unless he paid for it. It was held that unless "the threat to kill . . . was the sole cause, the other element cannot be excluded" and there could be no recovery. positions by a debtor with his creditors, in which one of the creditors is secretly paid more than his just proportion, (2) contracts to buy off or stifle a prosecution, and (3) fraudulent conveyances and similar transfers of property with the intent of defrauding or deceiving some third person. In the first of these situations, the courts ordinarily grant relief on the basis of this exception; 74 in the last two, the usual rule is that relief will be refused, 7 5 but there is a very large number of cases in which it has been held that the circumstances were such that the parties were not in pari delicto. 7
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Sometimes the court reaches the decision that relief should be granted because it is impressed by the necessitous situation of the plaintiff and has a desire to aid him. At other times, it grants relief not so much from a desire to aid the plaintiff as from a desire to prevent the defendant from keeping the money or property to which he is so obviously not entitled. Whichever motive impels the court, the easy way to reach the decision is by means of this exception. *There is no concise or exact test for determining when the parties are not in pari delicto under this exception. Because of the nature of the exception, this is not possible or even desirable. But there are a number of factors or circumstances which may have varying degrees of importance in an individual case.
The condition of the plaintiff is an important factor. Courts have laid emphasis upon the fact that the plaintiff was sick, infirm, an invalid, a cripple, or of nervous temperament. 77 An immature or aged plaintiff is far more likely to succeed in his suit. 78 As for mental condition, it need not be shown that the plaintiff is insane or feeble- and lack of education,"' lack of business experience or ability, 2 drunkenness at the time of the transaction,1 3 the fact that the plaintiff was a foreigner s 4 v-all have played an important role on occasion.
Another factor of importance is the question whether the defendant received money (or property) to which he was actually entitled. This question, of course, is applicable more to contracts to stifle a prosecution than to other contracts. It includes the subquestions (i) whether the crime for which the prosecution was threatened was one involving the taking of money or property and whether it was the defendant's money which was taken; (2) whether the consideration for the dropping of the prosecution was actually more than defendant's loss; and (3) whether the plaintiff was actually guilty of the crime. 6 If the defendant received what he was entitled to, the court will be inclined to follow the general rule and leave the parties as they stand, even though the defendant used an illegal means of obtaining the money. On the other hand, if the defendant had suffered no loss and has obtained a windfall through his conduct, the court is apt to speak of duress or extortion and to apply the exception.
Defendant's motive in threatening or bringing a criminal prosecution may influence the court. If he brought or threatened the action with the sole purpose of forcing the plaintiff to pay back embezzled funds, his case is much weaker than if he in good faith started a prosecution to have an embezzler punished and dropped the action on the solicitation of the plaintiff and the payment of the amount taken. 8 6 In this connection, too, it is well to consider who paid the money to the defendant, the accused person (in case of a contract to stifle prosecution) or the debtor (in case of a secret preference in a composition with creditors), or a friend or relative. The fact that the money was paid by a friend or relative who now seeks to get it back may work both ways. On the one hand, it may be argued that the defendant was not entitled to any money from this plaintiff and so should be required to return it. 5 (1924) .
that since the friend or relative was not personally threatened, his payment was voluntary and not under duress, so that he has no ground for coming within the exception."' In practice if the plaintiff is a close relative, he is more likely to succeed than the debtor or accused person; if he is not a close relative or merely a friend, he is less likely to succeed. 89 Other factors are the presence of a confidential or close relationship between the parties, 9 0 the degree of.moral turpitude involved in the transaction, and the question of who suggested the scheme. 9 1
B. Fraud
If through the defendant's fraud, the plaintiff is misled into believing there is no illegality, he should be entitled to recovery. 92 This is more on the basis of ignorance of the illegality than upon a holding that the parties are not in pari delicto. In one sense at least, the plaintiff is not in delicto at all; and these cases will come more accurately under the preceding exception than this one.
Usually, however, the defendant's deceit misleads the plaintiff in his anticipation of the benefits to be obtained from the transaction. "3 Here, the plaintiff is deliberately and knowingly participating in the illegality. If the rule is that a party so engaging in an illegal contract cannot recover, then the plaintiff has no standing. True, the defendant is worse than the plaintiff in having added fraud to his illegal conduct. Is he not in pari delicto for that reason? A majority of courts have so held, 9 4 thus indicating that the equality of guilt may be upset by adding more to the defendant's side of the balance as well as by taking away from the plaintiff's side. Probably the principal motive for granting relief in these cases is the desire to prevent the defendant from keeping the property rather than in allowing the plaintiff to obtain it. 95 In another group of cases the defendant does not use deceit to induce the plaintiff to enter the contract but defrauds him after the transaction has been undertaken. Here, it may be said that the fraud is superimposed upon the illegality. A majority of the courts have allowed recovery, and usually make no attempt to distinguish this group of cases from the preceding group. 98 There is a special subdivision of this last group in which the plaintiff has agreed not only to engage in the illegal transaction but also to try to defraud someone else, and instead is double-crossed by the defendant, who out-cheats him. The usual situation involves a wager over an event which the plaintiff thinks is "fixed" in his favor but actually is fixed against him. 7 Here, the plaintiff, too, is guilty of illegality plus fraud, and the only way 'of declaring that the parties are not in pani delicto is to say that the defendant is guilty of two measures of fraud or an especially reprehensible brand of it. This is carrying the computation to an extreme and making it appear that the determination of the issue whether the parties are in pari delicto is a mere matter of calculating the degree of guilt on each side. 98 On the other hand, there are stronger reasons here for depriving the defendant of the property so acquired, especially if he has made a practice of seducing others to his nefarious activities. The cases are about evenly divided.
In connection with the duress cases, there were listed a number of factors or circumstances which might prove influential in individual cases in determining whether the parties are in pari delicto or not. In a very large measure, they are all applicable to the fraud cases, too. 99 But the preceding paragraph suggests an additional factor of importance. The plaintiff is greatly aided if he can show that the defendant is engaged in transactions of this sort as a kind of businessis a professional, so to speak. Courts are loath to see a professional profiting from his iniquitous business; and most of them are ready to 96. The distinction may not be of extreme importance, and it is sometimes hard to apply. The card cheating cases, for example, could be classed in the preceding group on the ground that when the parties started to play, the defendant impliedly represented that he intended to play fairly. 99. Some of the cases cited in connection with the duress cases involved fraud, and sometimes that fact has been indicated. Of course, the factors there discussed have varying importance when fraud is involved. allow recovery in order to prevent this from happening, even though it means that they will be granting aid to a party almost as bad.
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Another factor of importance is the nature of the position which the defendant occupies. In connection with the duress cases, reference was made to the effect of a confidential relationship between the two parties. Here, the emphasis is placed more upon the fiduciary position which the defendant occupies in an abstract sense than upon the relationship between the parties. If the defendant is an attorney, for example, courts often refuse to let him rely upon the maxim. They feel that the honor of an attorney must be kept unburnished even though it is done forceably and though it means that the general rule as to illegal contracts cannot apply. 1°1 In cases of this sort they have not been greatly troubled to find fraud actually present, but have often declared that the parties are not in. pari delicto, with some incidental reference -to the idea of fraud. Indeed, these cases might well be classified as a separate division of this general excepti6n rather than under the topic of fraud. Not all courts have agreed, of course. Some of them have declared that the fact that the defendant is an attorney can make no difference, because otherwise anyone wishing to make sure that his illegal contract will be carried out needs only to contract with an attorney.
10 2 But the suggested difficulty is one which could easily be handled by the courts if it actually arose,10 3 and there is no indication that states in which the exception has been applied have been bothered by it. This rule concerning attorneys has been applied to other fiduciary positions. A third factor to be considered is whether anyone else was actually injured by plaintiff's conduct. Several courts wishing to apply the (2d) 751 (C. C. A. 8th, 1927) . The fact that the defendant occupies a public office has sometimes influenced the court, too; cf. Richardson v. Crandall, 48 N. Y. 348 (1872).
exception have attached considerable significance to the fact that no one was injured but the plaintiff himself. That being true, they contend, the plaintiff cannot be in pari delicto with the defendant. 10 The argument appears to be somewhat makeshift in character and cannot have had much influence. The maxim, In pari delicto, is not concerned with the question of who was injured; its very statement indicates that the courts will leave the parties alone and allow the loss to lie where it falls.
Of the factors mentioned in connection with the duress cases, one which perhaps needs emphasis here is the one concerning the degree of moral turpitude involved in the plaintiff's conduct. It becomes more important in connection with the fraud cases, and there is some indication that a rigid limitation upon the exception is involved here.' 0 6
In these cases perhaps more than in any other single group, stress has been placed upon considering which decision will be more likely to prevent such transactions in the future. 0 7 This aspect of the case frequently outweighs the fact that the plaintiff has been guilty of moral turpitude. But it involves considerations which can best be taken up in connection with another exception to be treated later.
C. Explanation of Exception
Mr. Justice Holmes has suggested that the proper explanation of all of the fraud cases is that a party engaging in an illegal transaction is still entitled to protection against fraud and deceit; and when he shows that the other party has defrauded him, he is entitled to relief.' 0 8 From this viewpoint the illegal character of the transaction becomes unimportant. Proof of the same thing must be shown to get the same kind of relief whether the contract be legal or illegal. The explanation, it appears, would also apply to the duress cases. Its application to the fraud cases in which the defendant out-cheated the plaintiff in his attempt to defraud some third party, is not clear. Perhaps the plaintiff's right not to be double-crossed is also "anterior . to the contract." It might, however, fit certain cases in which too much money or property was given by mistake and relief was granted as to the excessive amount, although because of illegality none was granted as to the rest.-0 19 This suggestion does not seem to explain the cases. There is no such simple rule to follow. The problem is like that in the other illegality cases-essentially one of making a choice between giving aid to a "bad" man and preventing an unjust enrichment. 1 10 The more excusable the plaintiff's conduct due to defendant's fraud or duress, the more likely the court to grant restitution." 1 The more reprehensible the defendant's conduct due to his oppression or doubledealing the more likely the court to prevent an unjust enrichment on his part." 12 In either case, if the desire is strong enough, the conveniently vague doctrine that there may be relief when the parties are not in pari delicto provides an acceptable technique for reaching the desired result. Some authorities have criticized the doctrine, particularly in its application to the situation where the fraud underlies the illegality, on the ground that the plaintiff is actually in delicto and is not absolved from blame by defendant's fraud. 118 These authorities, it seems, misconceive the real nature of the doctrine. The expression that the parties are not in pari delicto does not provide an exact test for determining when the exception will apply. It furnishes, instead, a linguistic method for avoiding unduly harsh application of the maxim without presenting any appearance of inconsistency. Lord Mansfield knew what he was doing when he introduced into the common law the maxim, In pari delicto potior est conditio defendentis, and immediately provided the antidote for it in any case in which the court should find it necessary. Most courts have perceived how these two iOg. In Clemens v. Clemens, 28 Wis. 637 (I871), the plaintiff by mistake made a conveyance of all of a certain tract of land instead of half, as he intended. He was held entitled to a reformation of the deed, though he could not have it cancelled. The case contains a very good discussion of the problems involved.
iio. For a detailed treatment of these and other policies affecting the decision whether restitution should be granted as a general rule, III. Most of the cases cited in connection with the general exception might be cited here.
112. Many cases might be cited here, too. One quotation will suffice. "Was there ever a better opportunity for a court to punish the flagrantly guilty and Set a wholesome example before the community than is afforded in this case? It may be difficult to apply the criminal law to such men, but sometimes requiring them by a civil suit to make good the losses that they have caused, or helped others to cause is a better pun- rules "travel in pairs" 114 and have known how to use them. The second rule-the exception or curative rule-is remarkably flexible. It may be applied whenever the courts find the defendant using fraud, duress or undue influence; and since they may give and have given these terms such meaning as they want in this connection, not being bound by their meaning when used in situations not involving illegality, it provides a very wide discretion for the court. This discretion has made this the broadest exception to the general rule, a sort of catch-all or final resort when other exceptions fail, or an additional reason to be tacked on for good measure. Courts have not usually referred the question of fraud and duress to a jury but have treated it as a matter of law. 115 This explanation also answers the criticisms of those who declare that the exception can have no real basis because courts cannot be expected to weight the exact degree of guilt of the parties and determine by a mathematical process which party is less guilty."-( Actually they are not required to make any decision with mathematical precision; and whenever any court is not convinced that a plaintiff should recover on this basis, it needs only to fall back on the general rule.
D. Limitations on Exception
Two limitations have been urged upon the exception. The first is that it cannot apply when the illegality involved is particularly offensive to the court. Some courts rely on the old distinction between mala in se and nala prohibita, saying that only in the latter case can the exception apply.
117
Others declare that the plaintiff cannot be allowed to recover when his conduct shows moral turpitude on his part."i 8 The degree of moral turpitude involved in the plaintiff's conduct is an important factor. It seems a mistake, however, to make this a rigid limitation upon the scope of the exception. It hampers too seriously the court's discretion and frequently prevents it from allowing recovery when it is primarily motivated by a desire to prevent the defendant from keeping property which he has unjustly acquired.
The second restriction is that the doctrine can apply only when the contract is executory."
19 This restriction belongs accurately to the exception next to be considered (locus poenitentiae) and not here.' 20 Perhaps there is some idea that unless the contract is executory there can be no unjust enrichment, but this exception applies in cases of fraud and duress, where restitution is always an appropriate remedy. In some cases public policy makes it unnecessary to find an unjust enrichment. The question of which party is in default is not important here; :21 plaintiff is entitled to relief whether he seeks it because he repented, or because the transaction turned out unfortunately for any reason, including defendant's refusal to carry out his part of the bargain.
IV. Locus Poenitentiae
The next general exception to the maxim, In pari delicto, usually known by the term locus poenitentiae, has been used to grant relief to a plaintiff if hd seeks to rescind while the contract is still executory.
i. Historical Development
Disregarding certain chancery cases which had little influence on the development of the doctrine, 2 2 Mr. Justice Buller is usually given the credit for its authorship. In Lowry v. Bourdieu 123 he expressed the distinction between executed and executory contracts, indicating by way of dictum that in the latter class an action to recover money 
694, 699 (1914).
12o. 125 The first regularly reported case in which the doctrine was adopted was Tappenden v. Randall, 2 6 a Common Pleas decision in i8oi, in which reference was made to the dictum in Lowry v. Bourdieu, and Heath, J., first used the term locus poenitentiae.
Like Lowry v. Bourdieu, these last cases involved attempts by one party to an illegal wager (usually in the form of insurance) to recover his payment; since the attempt was made before the event had taken place, recovery was allowed. In the meantime there had been developing another series of cases slightly different in nature. Cotton v. Thurland, 127 in 1793, involved a wager, and plaintiff, contending that he had won, had not sued to recover the sum he had put up until after the event had taken place. But in this case the defendant was a stakeholder, who still held the money. Expressly overruling an earlier unreported Nisi Prius decision by Wilson, J., the court held for the plaintiff. In 1828, when this decision was approved by the King's Bench, in Hastelow v. Jackson, Littledale, J., explained the distinction between these cases and those holding that there could be no recovery after the event in the absence of a stakeholder, on the ground that in the first group, "although the event has happened, yet the contract is not completely executed until the money has been paid over, and therefore the party may retract at any time before that has been done." 128 The doctrine seems to have had a slow development in the United States. The first reference to it was in 1802 by an attorney for the plaintiff, who did not mention the phrase, locus poenitentiae, but urged that the plaintiff should be able to rescind because the contract was executory, relying upon the previous English decisions. The Buller as authority for the statement, is so poorly reported that it is impossible to determine with any degree of certainty either the holding or the basis for it. The action was to recover money paid as a bribe to obtain a position, which plaintiff had failed to obtain. A jury verdict for plaintiff was reversed on evidential grounds, though it seems to be indicated that plaintiff should recover. Buller had expressed the same idea in his treatise, Nisi Pius (anon. ed. 1768) 185. 125 (1856) , Selden, J., for the New York court expressed the exception very clearly and distinguished it sharply from the exception applying when the parties are not in pari delicto. The case turned on the second exception.
There followed several cases in which it was held that a man who has handed money to an agent to be used for an illegal purpose can recover it before it has been so used.1 3 3 But in Knowlton v. Congress & Empire Spring Company the New York court repudiated the doctrine and said that there were no cases applying it except those involving wager contracts, and those which might be explained on the ground that the parties were not in pari delicto. 134 This case might have proved a serious obstacle in the development of the doctrine if a suit between the same parties and arising from the same factual situation as that in the New York case had not come before the United States Supreme Court six years later. In this case of Spring Co. v. Knowlton, 35 Woods, J., reviewed many of the previous authorities, both English and American, and declared that the doctrine of locus poenitentiae had become well established, and that relief should be granted in this case upon it as a basis. This decision immediately became the leading case on the subject, and the doctrine has not since been seriously questioned. 36 
Basis of the Doctrine
To what extent can the contract be performed and a plaintiff still be entitled to relief because the contract is still executory? Very largely, the test for determining application of the exception depends upon the basis behind the doctrine. Analysis of the doctrine of locus poenitentiae should therefore begin with a consideration of the idea behind it. Mr. Justice Buller felt that it was based upon principles of fairness and justice-such as those upon which the courts generally prevent unjust enrichment. This is certainly the idea expressed in his treatise on Nisi Prius,1 3 7 and apparently also the basis of his dictum in Lowry v. Bourdieu.
8
That case had involved an attempt after the ship had arrived safely to recover premiums paid on a policy of marine insurance. Defendants, the underwriters, had argued that while in case of a loss they would not have been compelled by the law to pay, they still would have been impelled by their honor to do so. If the ship had been lost, plaintiffs would have received the proceeds of the policy; after they waited for it to come in safely they could not claim the return of the premiums. This argument seems to have influenced Buller, since he used similar language. 3 9 This idea of fairness of conduct and justice seems to have been'behind the argument of Sir James Mansfield and others that a party to a wager ought not to be allowed to rescind when the outcome has become practically certain, even though the event has not actually happened.' 40 The second basis which has been suggested for the doctrine is that it prevents the illegal contract from being carried out. Of course, it frequently does more than that, "disaffirming and destroying" 141 what has already been done; but it is the effect upon the future which is most important. This basis has frequently been urged by courts and other authorities.' 4 2 Sometimes it is phrased differently :by saying that application of the doctrine prevents the illegal purpose contemplated by the parties from being carried into effect.' 4 3 This difference in phraseology may appear unimportant, but it may make a very real difference in some cases in determining whether relief can be granted or not. If the plaintiffs had acted fairly and "had brought their action before the risk was over, and the voyage finished, they might have had a ground for their demand; but they waited till the risk (such as it was, not indeed founded in law, but resting on the honour of the defendant), had been completely run." Id. 234 (1890) (relief "would tend to defeat the alleged purpose of defrauding his creditors").
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It has been contended that the doctrine has exactly the opposite effect, making it more likely that the contract will be completed. 144 The argument runs like this: If the party to the contract who has already received the consideration for performing an unlawful act should decide not to do the act, the other party then would be able to force him to do it by the threat to sue to get back the money paid. Since the unlawful act had not been performed, he could assert that he was still entitled to his locus poenitentiae and could recover the money. Superficially, the argument seems very persuasive. Actually, it can have little effect in real experience. It presumes that the parties know all of the intricacies of doctrine concerning the maxim, In pari delicto, especially that part dealing with the doctrine of locus poenitentiae. In most cases, a threat to take back the consideration either by force or legal suit would have the sarme effect whether the courts adopt or disregard the doctrine of locus poenitentiae. 145 Moreover, a court may easily refuse recovery if it feels that the action is brought for the indirect purpose of forcing the defendant to perform an illegal act.
A third basis suggested for the doctrine of locus poenitentiae is that it provides an opportunity to the wrongdoer to repent, mend his ways, and withdraw in safety from the position in which he has placed himself.
146
This opportunity to repent-this locus poenitentiae-is lost after the contract has become completely executed and no one can be benefited by the plaintiff's reformation except himself. But while the contract remains executory (or while the illegal purpose remains unperformed), a giving effect to the plaintiff's repentance will not only aid him but will advance public policy by interrupting the illicit transaction. The clemency of the law can thus serve a double purpose.
Another suggested basis for the doctrine is that the plaintiff is entitled to appear before the court to seek redress so long as a "moral stain" has not yet attached to him. 145. The objection has been expressed not so much in terms of the plaintiff's threat to take back the consideration paid as in terms of the defendant's being encouraged to commit the crime in order to "insure the retention of the money." But the idea that the plaintiff will take back his money is the same in either case. Mr. Anson draws a distinction between the case where the money is paid directly to the defendant and the case where it is placed in the hands of a stakeholder to be given him when he has performed his part of the contract, saying that in the latter case recovery by the plaintiff discourages performance of the illegal act. Mr. Harriman draws a distinction between the case where money is paid as consideration for the doing of an illegal act and the case where the plaintiff gives the defendant the means of committing the act.
146 (1871) . The idea has also been expressed that the plaintiff's delictum is not complete until the illegal act has been per-distinction between executed and executory contracts as if it constituted a complete explanation of the whole matter. 14 s While selection of one of these bases as the true foundation of the doctrine would make much simpler the task of determining exactly at what point the plaintiff's right of action is lost, careful analysis indicates that no single basis is determinative and that there is some element of all of these suggestions present in the doctrine.
Tests for Applying the Doctrine
The first series of tests revolves around the question of how far the contract is executed. Occasionally the courts say that there can be no recovery unless the contract is "wholly executory." 114 Treated literally, this is almost a contradiction in terms. If the contract is wholly executory, then nothing has been done and neither party is in need of any assistance from the courts. Obviously, the phrase is merely a striking way of saying that a very little amount of performance will prevent relief. A somewhat different test is that which requires that the contract remain entirely executory on one side. 150 This test would suggest that though the extent of the plaintiff's performance makes no difference, as soon as both parties have started performance, whether a substantial performance or not, the right to restitution is gone. If the plaintiff's performance is the payment of money as consideration for the defendant's proposed act, the courts are in essential agreement that the locus poenitentiae has not been lost. 15 1 When the plaintiff's part of the contract consists of something besides the payment of money, there is less chance that he will be allowed to recover, especially when he has made a conveyance of land.
152
The deed is apt to be considered as a transaction complete in itself and not as a part of a more inclusive contract. Some courts have declared that there can be rescission so long as the contract has not been completely executed.
153
It is possible, too, to divide the contract and to say that the court will not assist either party as to the executed part but will relieve against the executory part. 154 This has been done, for example, in connection with illegal leases.
A second series of tests is concerned not with the extent to which the contract generally has been performed, but with the question of whether the illegal part of the contract has been performed. --5 This method of phrasing the test has been favored by most of the recent authorities which have given more than a cursory examination to the problem. When it is possible to point to a single part of a contract as the element which makes it illegal, this test is very simple and easy to apply. In other cases, however, the application is not so simple; it is not feasible to pick out one step in the contract as the thing which makes it illegal.' 56 In such cases, courts abandon this test and usually speak in terms of the execution or non-execution of the contract as a whole.
Frequently, the illegal part of the contract consists not of a single act but of a continuous performance. In such case, how may the test be applied? There has been no clear decision on this point. The view that the doctrine of locus poenitentiae is based upon the idea that the plaintiff can recover until a moral stain has attached to him, would indicate that the right to restitution is lost as soon as any bit of the illegal portion of the contract is performed.
157
On the other hand, explanation of the doctrine on the theory that it helps to prevent the carrying out of illegal purposes, would indicate that as long as any material part of the illegal purpose remains unperformed the plaintiff may rescind and prevent the performance of the rest.' 5 8 On occasion, (19o7) , in which plaintiff gave defendant money to be used in combining two fraternal societies. The societies were combined, part of the money being used. Though the combination would have appeared to be the illegal purpose, the court held there could be a locus poenitentiae until the money was all "converted to the illegal use." . a compromise position is taken, and restitution is granted while the illegal purpose has not been "substantially" performed. 1 9 The distinction between execution of the contract generally and execution of the illegal purpose has not always been sharply drawn by the courts. Quite frequently, they speak of one and then immediately of the other, as if they were completely synonymous. 160 Other tests have been suggested. It has been said, for example, that the rescission must take place in time to prevent loss to the other party." 6 ' Similarly, the plaintiff cannot "receive the fruits of the contract" and then attempt to rescind. 16 2 And again, the doctrine "does not apply where the parties cannot be returned to their original position, but only in cases where the circumstances are such that restitutio in integrum is possible." ,' 3 It has also been suggested that after third parties have been injured there no longer remains a right to restitution. 64 Some of the cases also apparently indicate that a suit is more apt to succeed when its purpose is to prevent the acquiring of a further unjust enrichment rather than to rectify one which had already taken place.' 65 Recovery has occasionally been allowed without regard to the extent to which the contract has been executed if the plaintiff has repented and has taken action to "purge" the agreement "of its obnoxious character." The cases involved are those in which a man who made a conveyance to defraud his creditors subsequently paid all his debts voluntarily and then sued to get his property back. 166 Initially, it would appear that this exception to the maxim, in pari delicto, could be reduced to the terms of a specific rule, but it should now be apparent that the courts are agreed on no such rule. There is, and probably can be, no single test for determining when a case comes within the exception. I6I. Hooker v. DePalos, 28 Ohio St. 251 (876) (The "repentance, to be meritorious, should come in time to prevent loss to the other part, and, if honest, should be at his own proper expense.").
162. I66. Taylor v. McMillan, 123 N. C. 390, 31 S. E. 730 (i8g8). A majority of the courts would probably not agree, on the ground that even though the plaintiff paid off his debts he had "hindered and delayed" his creditors for a time and thus actually defrauded them.
Limitations on the Doctrine
Two limitations have sometimes been held to apply to the doctrine. The first is that there can be no locus poenitentiae when the contract involves serious moral turpitude. In the early cases, the limitation was frequently referred to, the distinction usually being made between nala prohibita and mala in se. Though the references to it were usually dicta, it was so generally acknowledged that it was considered an integral part of the doctrine. 167 During more recent years, however, the limitation has been openly questioned by a number of authorities,"' and several well-considered cases have expressly repudiated it. 169 The argument followed is that since the basis of the doctrine is prevention of the carrying into effect of the illegal purpose, that reason becomes all the more forceful as the illegal object increases in infamy. On the other hand, taking the view that the plaintiff should be allowed to recover up until the time when a moral stain attaches to him and he is disqualified from appearing in court, it is possible to justify the limitation; if the illegal object does not involve serious moral turpitude, the plaintiff does not become morally stained until that object has been accomplished, but if the object involves serious moral turpitude the mere entering into the contract is enough to degrade the plaintiff and to close the doors of the court to him.' 7 0 Inability to adopt either of these two reasons as the sole basis for the doctrine of locus poenitentiae makes it impossible to argue categorically for or against the limitation. While the question of the degree of infamy of the illegal object is more important here than in connection with the exception where the parties are not in pari delicto, it still does not constitute an iron-bound limitation upon the doctrine. The present trend, apparently, is to eliminate the limitation.
The second limitation which has been urged upon the doctrine is that it can apply only when the plaintiff brings his suit in a spirit of repentance. The early cases imposed no such requirement and granted restitution though the plaintiff obviously was bringing suit because the contract would not be fully performed. poenitentiae, indicates that a repentance is required, and many cases so state. 1 ' 7 2 Were it not for the numerous cases in which the requirement is ignored, 17 3 it might be listed as a definite limitation on the doctrine.
Factually, there are very few cases in which the plaintiff repents his evil-doing and brings suit solely to give effect to that repentance. Almost always, plaintiff's realization that he not only is uncertain of acquiring the proposed gain but also is very apt to lose what he has put into the transaction, is the real reason for his bringing suit. To say that when he discovers this himself he has met the requirement of repentance and may maintain his suit, but that when it is brought home to him by defendant's refusal to perform his part of the contract he cannot then sue in a proper penitent mood, is to be slightly unrealistic. After all, the opportunity to the parties to repent is only one of many reasons given for the doctrine of locus poenitentiae. And although the motive which impelled the plaintiff to bring suit is an important factor to be considered by the court, it ordinarily is no more than a single factor which must be considered with several others and may be outweighed by them. The requirement of a repentance supplies a useful limitation upon the doctrine of locus poenitentiae which the court may use when it feels that the plaintiff should not recover.
Related Problems
Three problems closely related to some aspects of the doctrine of locus poenitentiae may now be considered.
(i) Is it permissible for a plaintiff to sue in the alternative for breach of contract or for restitution of the benefit bestowed? If repentance is necessary such a suit is out of the question; if not, it may be permitted. There is very little authority directly in point and that which exists is not in agreement.' 7 4 In View of the uncertainty, plaintiff should not bring a suit in this form unless he strongly believes that the court will hold the contract legal, in which event the addition of the second count for a rescission will not injure the first count and may provide some faint hope if the first count falls through. Perhaps there may also be occasion to bring suit in the alternative when the plaintiff thinks that he can bring his case within some other exception 
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than that of locus poenitentiae, particularly where he was ignorant of the facts which made the contract illegal.
(2) In a wager, while the money is still in the hands of the stakeholder, if the plaintiff demands all of it as winner, can he later contend successfully that this demand will now allow him to sue for a return of his own stake? If a real repentance is required, he cannot prevail. But approximately half of the cases allow recovery on the ground that the original demand amounted to a revocation of the stakeholder's authority to pay to the other party. 17 5 (3) May a plaintiff maintain a suit for restitution when the illegal purpose has failed for some reason outside his control? Until the plaintiff has actually accomplished his illegal ,bject, he may urge that he is not morally stained, therefore not in delicto, and that the maxim does not apply. 176 On the other hand, it has sometimes been held that the illegal intent, especially when the plaintiff has done all in his power to carry it into effect and has failed through no mitigating circumstances, is sufficient to place the plaintiff in delicto and cause the maxim to apply. 177 If repentance is an absolute requirement of the plaintiff's suit, he, of course, cannot prevail.
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The problem has arisen most frequently, perhaps, in connection with fraudulent conveyances. Some of these cases* might be distinguished from the others in that there was nobody to defraud or the property in question was not subject to the claims of creditors. Here, it could be said that there was actually no wrong or illegality at all but merely a belief on the part of the plaintiff that he was doing wrong. Plaintiff is probably not as morally reprehensible then as when the contract is actually illegal but the illegal object is prevented by circumstances developing after the contract was agreed upon. But the courts have not paid much attention to the distinction. In both types of cases, there has been a division of opinion, with a fairly even number of authorities on each sideY. 9 If the illegal purpose fails because of the defendant's action the courts do not allow a recovery. 
V. Partnership and Agency Cases
The next exception covers the situation in which a third person has delivered to the defendant money which should be turned over to the plaintiff ' 8 -the partnership and agency cases. No single doctrine has served as the basis for an exception here. But in both types of cases, recovery has often been allowed, and because of the factual similarity it seems convenient to treat together both of them and the various reasons which have been suggested for allowing recovery.
i. Historical Development
From a historical standpoint, the partnership problem arose first in the famous Highwayman's Case,' 8 2 decided around 1723. It was a bill for an accounting between two highwaymen, which the court dismissed for scandal and impertinence. Following this case, there gradually began to develop a more lenient attitude in the partnership cases until it appeared that recovery was the rule. 183 But the pendulum swung in the other direction, and the attitude became markedly more strict.'
8 4 This experience of the English courts was duplicated in the United States. 8 5 Earlier cases allowing recovery have been restricted by later cases, and today it is an exceptional case which grants relief in a partnership case. The earliest cases involving agency allowed recovery; and though in conjunction with the trend in the partnership cases the courts became slightly more strict, the majority rule still allows recovery., 6
Bases for Recovery
In these cases the defendant has agreed with the plaintiff or a third person that he will pay money which he has to the plaintiff.
187
The action might, therefore, be maintained upon the contract except for the fact that it is illegal. The suit, however, is upon the obligation which the law imposes independent of the contract on the ground of the defendant's unjust enrichment. Some courts have seized upon this, and, carried away by the fact that the suit is not on the contract, have allowed recovery without requiring any other reason. 1 s In doing this, they forget that all other suits for restitution are not on the contract but that the maxim, In pari delicto, is usually held to apply just the same. Other courts go to the opposite extreme and say that there can be no recovery because that would amount to an indirect enforcement of the contract. 1 8 9
The first reason urged for creating an exception in these cases is that the transaction has been completed, so that no harm is done in dividing the spoils and no additional infraction of the law is induced; a division of the money between partners will not make the evil worse. 1 90 The argument is precisely the converse of that urged in behalf of the doctrine of locus poenitentiae. If the two were put together, they would apparently take care of all restitution cases involving illegal transactions.
The defects in the whole argument are readily apparent. It makes no answer whatsoever to the position that the plaintiff is unworthy of being granted relief because of his iniquitous conduct. The sole reason for the maxim, In pari delicto, which it purports to refute is the one which justifies the maxim on the ground that it discourages the entering into illegal transactions. And even here, the refutation is very incomplete. Though the dividing of the spoils does not accomplish a greater evil or induce the parties to do further wrongs, still the knowledge that they would be entitled to have the spoils divided may have induced them to enter into the transaction in the beginning. 19 1 A second basis frequently offered for allowing recovery is that the facts giving rise to the defendant's obligation to pay plaintiff are not so closely connected with the illegality as to prevent the enforcement of that obligation.: 9 ' So long as the participation in an illegal transaction does not make one a complete outlaw he should be able to enforce other obligations. How close the relationship between the two contracts may be is a question of policy. The court in Farmer v. Russell "3 would make it depend on whether the agent knowingly participated in the illegal aspects of the contract between his principal and a third person. The argument allowing recovery here is essentially a converse of the argument for allowing recovery when the parties are not in pari delicto because the plaintiff is not as deeply stained as the defendant. Here the parties are not in pari delicto and the maxim does not apply because the defendant is not in delicto. But as Rooke, J., demonstrates, in Farmer v. Russell,1 94 the practical administration of the distinction reaches a very anomalous result. The defendant, since he wants to keep the money, will be trying to show that he did intentionally engage in the illegal aspects of the contract. If he can succeed in tarring himself black enough he will win. 19 5
Despite the anomaly, however, there is reason to be urged for the distinction. The case where the agent does no more than agree to transmit money or other property from one party to another is like those in which the plaintiff has obtained such property in an unlawful manner and subsequently asks the defendant to keep it or in which the defendant takes it away from the plaintiff. In these cases the decision is given for the plaintiff, usually without regard to the question whether the defendant knew that the plaintiff had obtained the property through an illegal transaction. 1 9 6 The distinction, therefore, is not confined to the agency problem. The problem is merely one of determining how closely the illegal aspects of the transaction are connected with the obligation which the plaintiff is attempting to enforce; and the anomalous position in which the defendant may find himself after the trial begins is an incident unavoidably arising from that necessity, which does not affect the general rule and is probably of very little practical importance.
Though recovery has been allowed on the basis of the distinction in a number of cases, 1 7 the courts have not attempted to be very precise in expressing it. Apparently, the idea toward which they are striving is that the defendant must account for the proceeds he has 193. I Bos. & P. 296, 126 Eng. Rep. R. 913 (C. P. 1798). Plaintiff gave defendant goods to deliver to another and receive payment, from which he was to get a commission. After paying plaintiff part of the money received, defendant refused to pay more and defends his action on the ground that the goods delivered were counterfeit money. It was not shown that defendant knew at the time that the goods were counterfeit money, and the court held for the plaintiff. received unless he has -knowingly participated in accomplishing part of the illegal aspect of the contract. This raises the problem, previously discussed, of what constitutes the illegal aspect of a particular contract, and suggests that even though the agent. is participating in such aspect he must still account if he did not know of the facts making the contract illegal.. Still a third basis has been urged for allowing recovery in these cases. The legal policy of requiring an agent to comply with his fiduciary duty of accounting to his principal may be regarded as sufficiently strong to outweigh the policy of refusing to give relief to parties who have engaged in an illegal transaction. In several cases courts have indicated that this is the real basis for allowing recovery.'"" In other cases the court suggests that a principal may always recover from an agent.'" 9 This and the fact that the first two reasons given for the exception have not been given their logical extension to other fields all indicate that the policy of maintaining a high standard of conduct on the part of agents has been an extremely important factor in the determination of these cases. Strangely, the argument does not appear to have had much effect in the partnership cases, though there is a fiduciary relationship requiring just as high a standard of conduct.
Just as no single doctrine will explain the exception, there is no basis on which the cases can be reconciled. In the partnership situation a substantial majority of the cases refuse recovery, but there are numerous authorities providing precedents for granting relief. 200 In the agency cases, there is more confusion. Some courts appear ready to allow recovery in all agency cases; others are likely to go to the opposite extreme. The majority take a position in between, making the chances for recovery depend largely upon how closely connected the agent's conduct is with the illegal aspect of the contract.
201 Though no reference is usually made to them, such factors as the seriousness of the legal infraction involved may influence the decision in the individual case.
VI. Public Policy Favors Restitution
The next exception uses language more frank than the others have used. It permits restitution whenever public policy requires it, and the courts exercise their discretion in determining when this is so.
Discussions of public policy are usually begun by quoting the famous remark of Burrough, J., in Richardson v. Mellish, 20 3 to the effect that "public policy . . . is a very unruly horse, and when once you get astride it you never know where it will carry you." But the restraining influence of this warning need not be as strong here as it is on other fields. For the maxim, In pari delicto, itself is based upon considerations of public policy rather than upon logical deductions from established rules.
4
A court is therefore reaching its decision in terms of public policy, whether it decides to apply the maxim or to resort to this exceptiofi. To continue Justice Burrough's metaphor, the court is already astride the unruly horse; it is now concerned merely with trying to determine the direction in which that unpredictable steed will bear it.
This circumstance, recognized by several courts, 20 5 might have made it easy to adopt as a general policy the practice of investigating the peculiar facts of each individual case so as to determine which decision was best for the parties and for the public as a whole, without establishing any clear rule one way or the other. There is some indication that the English equity court in its early decisions adopted something of this attitude. 20 6 But generally speaking, the courts have been slow to resort to this exception as the sole basis for allowing recovery. The first cases applying the exception were those in which a fraud of some sort was attempted on a third person. to the illegal contract is always considered by the courts; sometimes they speak of whether their ruling will "benefit the public." 209 Public policy is held to favor recovery when the granting of relief might be considered as having the effect of tending to prevent such transactions in the future. 210 Opinions differ widely, of course, as to the cases in which this effect is to be expected. Perhaps a variation of this reason is the argument that recovery should be allowed in order to punish the defendant when his conduct is worse than the plaintiff's, and thus to provide an example for the public generally. 21 ' Courts frequently speak in terms of public policy in holding that the parties are not in pari delicto because of additional wrongdoing on the part of the defendant.
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Again, public policy is said to demand recovery on occasion in the interests of "good morals." 213 This suggests that the relationship between the parties as individuals may have some effect. Public policy may require honesty and fairness in dealing. 214 Finally, public policy favors the granting of relief when such action has the effect of undoing the illegality or ending the illegal condition. 215 The exception has been'resorted to as a means of granting relief in the following kinds of illegal contracts: secret preferences in composi- This does not mean, of course, that the cases suggest that recovery should always be allowed in the types of illegal contracts listed, but only that the exception has been held to apply on occasion to a contract of this type.
This exception is potentially the easiest to apply and the one with the widest scope of coverage. In practice, it has not been extensively used, being adopted usually in cases in which application of other exceptions is difficult. It affords an efficient safety valve, offering the court a permissible way of holding for the plaintiff when it has a real desire to do so and providing an additional reason to be tacked on to the opinion when the court is not entirely sure of its ground in applying another exception.
VII. Minor Exceptions
These constitute the major exceptions to the maxim. There are certain minor ones occasionally used which may be considered briefly.
(i) Though the relief may not be given to the immediate parties to an illegal contract, the court may still grant relief to an innocent party if it can find one. Thus, in case of an illegal or fraudulent trust, if the beneficiaries are innocent, the court may hold in their favor.
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A recent case has granted relief to a party to an illegal contract, but declared that he holds the money as constructive trustee for another person who was not party to the suit but who was really entitled to it.
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Perhaps this principle will explain the cases in which a principal is allowed to recover money which he entrusted to an agent who wrongfully lost it to another party by gambling.
23
' 1 The principal is innocent, and is therefore not barred by the maxim. In a few similar situations a plaintiff has been allowed to recover when the illegality was brought about by acts of his agent or someone else.
2 32 The principle might also have been applied to allow a recovery by a person claiming through a party to an illegal contract but who was himself innocent of wrongdoing, on the ground that the disability is a personal one. Some of the early cases seemed to suggest that this might be done, 233 but the rule is now definitely otherwise. another exception. Plaintiff deposited the money in a bank to the joint account of himself and defendant to induce the latter to drop a prosecution against a third person. His subsequent action to rescind the agreement and obtain the money was sustained. To defendant's argument that melior est positio defendentis, the court said, "there is great difficulty in applying that principle to a case where money has been placed in medio, and when the Court must do something or else leave it up forever." 236 The argument might well be suggested as the reason for the rule allowing a party to a bet to rescind while the stakes remain in the hands of the stakeholder, even though the event on which the bet hinges has been determined. who had married his deceased wife's sister set up a trust for himself for life and then for his second "wife." After his death, the trustees applied to the court to determine whether the woman was beneficially entitled to the money. The court declared that if the heirs of the decedent had sought to set the trust aside, no assistance would have been given them, but since the trustees needed instructions it would advise that the trust was illegal and invalid and that the money should be paid to the heirs. In Herren v. Beck, 240 one of the heirs of Herren made a deed to another on Sunday. The court held that the grantor could not have the deed cancelled, but when another heir sought to have the property sold for partition, the court could treat the deed as , i8o (C. C. A. 2d, 1942) , to the effect that relief should be granted "where the res sought to be recovered is held in escrow under what is in effect an order of interpleader so that a refusal to act in favor of the complainant will amount to affirmative action in favor of the other party." See (194) void and divide the property as if it had never been made. Thus, the attitude indicated in both cases is that if the court must act in some manner and is not called into action solely for the benefit of one of the parties to the illegal contract, its course of action will not be affected by the fact that its decision may confer a benefit on one of the parties.
(3) The Restatement of Contracts suggests still another exception which may have more importance in the future. Section 6oo provides that if the contract does not involve serious moral turpitude and is not prohibited by statute, "recovery may be allowed of anything that has been transferred under the bargain, or its fair value, if necessary to prevent a harsh forfeiture." This exception, while it uses a more realistic method of reaching the result than courts are accustomed to use, is somewhat restricted in its scope. The Washington court has already given restitutionary relief on the basis of this section, 24 1 and it seems likely that other courts may follow the precedent. The section will probably have more effect as an additional exception than as a limitation upon existing exceptions.
(4) Another exception allows the granting of relief when a statute prohibits some act not serious in its nature and sets a penalty for its infraction, which the court decides is the only one the legislature meant to apply.
2 4 2 This exception seems to have been applied with caution.
(5) A final exception is suggested by a series of cases holding that when the only illegal aspect of a contract is not in the services rendered but in the method of paying for them, the plaintiff may disregard the contract and sue in quantum reruit for the value of his services. The cases'all involve champertous contingent-fee contracts. Many courts hold that while the attorney cannot recover the agreed percentage, he may recover in quasi-contract.
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How SHOULD THE PROBLEM BE SOLVED?
The problem of whether restitution should be granted in connection with illegal transactions admits of either an affirmative or a negative response. Both of these two obvious answers have been tried by 241 ] and it is probably significant that the illegality involved is of a particularly mild sort. While the exception is usually phrased in general terms, there do not seem to be any cases applying it to any except the contingent-fee situation. the common law. But neither has proved satisfactory as a single rule to apply to all situations. We have seen that the solution which the courts finally developed was to adopt the negative answer but to create so many exceptions to it that considerable leeway was left in reaching a decision in the individual case. In any case except that rare one which is completely average, a decision either way would be entirely possible, with a satisfactory legal explanation.
By this solution the courts are able to give effect to the various conflicting policies which are brought into play in connection with the problem. As one or the other of those outstanding competitors-the policy against allowing an unjust enrichment and the policy against extricating a "bad" man from the toils in which his evil conduct has placed fiim-proves the stronger in the case before the court, so the decision is likely to go. The relative strength of these policies is apt to fluctuate depending upon the seriousness of the illegal aspect of the contract and the amount of unjust enrichment which will be sanctioned by a refusal to act. But though these policies may have a large degree of free play in the decision of the case before the court, the discretion is available only to the extent that one policy may outweigh the other and thus prevail at its expense In each particular decision no compromise or adjustment of the conflicting policies is available.
The suggestion has been made that it is possible to give some effect to both policies by granting restitution and making certain that the parties to the transaction are punished by operation of the criminal law. This solution has much to be said for it from a theoretical standpoint. Its difficulty lies in its practical administration. In the first place, participation in many types of illegal transactions has not been made a crime, so that no criminal prosecution is possible. In the second place, even if the conduct is criminal in nature, there is no way of obtaining assurance that the parties will be prosecuted successfully. So long as that assurance is lacking, it would be hard to convince many courts that relief should always be allowed.
If we have only the two solutions of relief or no relief available in the individual case, I think that the present result is perhaps the most satisfactory. Some think that relief should be somewhat more freely granted; some take the view that it should not be given so freely. One may agree or disagree with the specific holding reached in the particular case. But as long as the matter is within the general discretion of the courts, flexibility, with adjustment either way, is possible. It would seem decidedly unfeasible to attempt to reduce the law in this field to a series of inflexible rules which would seek to cover every possible situation.
The legislatures have offered still a third solution. Usually they have passed statutes merely changing from one result to another.
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Examples are the numerous states providing that the loser in a gambling transaction may recover the amount lost, 245 and somewhat similar statutes in connection with sales of intoxicating liquor, 246 Sunday contracts, 24 7 and usury. 248 But sometimes they have offered the independent solution of taking the enrichment away from one party but doing something with it besides giving it to the other party. The action then, of course, must be brought by someone else. These statutes are almost all connected with gambling contracts of one kind or another, though occasionally a statute is passed for some other kind of illegal transaction. Some of them allow the family of the loser to recover. 249 Sometimes the money is simply forfeited to a government sub-division or subjected to confiscation by the state, or sometimes taken for -charitable purposes. 2 50 Some statutes allow any person to recover, a part of the amount recovered to go to the county or to charity. 251 Others allow any person to sue for himself alone. 252 Recovery may be for two, three or even five times the amount involved. In most of the cases, this action is made available after a short period of time in which the loser is allowed to bring an action for himself.
These statutes take care of the unjust enrichment, but they do not provide restitution to the party who has lost the enrichment. If it is felt that he should get nothing but the other party should not keep the enrichment, then the statutes may possibly be considered the best way of solving the matter. But even then, the practical working out may not prove entirely satisfactory. Third parties are not often looking for suits of this sort to bring, and public officers are very unlikely to display much initiative in this connection. 25 3 If the money is to go to charity, hardly anyone is apt to display sufficient interest to bring a suit. And qui tarn actions, or actions by a third person for his own benefit, though rather commonly provided for at one time, have now very largely died out. 254 Once we enter the domain of legislation in seeking a solution of the problem, however, another possibility offers itself. This is to allow the'plaintiff to recover the full amount of the enrichment but to deduct from that amount a sum to be set by the court and hold this sum for some other purpose. The solution was suggested in 1891 by Dean Wigmore, 2 55 and something of the sort has been broached by a few statutes, particularly in Mexico.
2 56
This suggestion seems to me to incorporate most of the advantages of all of the other solutions, without their serious disadvantages. Thus, if the amount of the deduction is not made certain but is made to depend upon the discretion of the court, the conflict of policies will be brought out into the open and it will be possible to adjust between them without forcing one to give way completely to the other. The old common law idea of all or nothing will no longer have to apply.
Most of the objections, either to granting relief or to refusing to grant it, 25 7 appear to be taken care of by this solution. There is no unjust enrichment, and restitution is given to the other party only to the extent that the court thinks proper. The court is giving aid to a "bad" man, but no more than it thinks proper; and it is treating him in such a manner as to prevent him from profiting from the transaction and to keep from encouraging him to engage in such transactions. The deduction made from the amount which the plaintiff is to recover also goes far to eliminate the effectiveness of the argument that the nature of the action itself is bad. And as for the argument that the court will still be consuming time and money in entertaining the suit, it may be predicted that there will be no more suits than under the present set of rules and probably fewer to come before the appellate courts. Since a party to the transaction is the one to bring the suit for his own benefit, there is far more chance that this statute would n. (k). 256. The Mexican Civil Code provides that half of the sum may be recovered by the person paying it and that the other half shall go to Public Charity. Article 1,895 provides: "Lo que se hubiere entregado para la realizacion de un fin que sea ilicito o contrario a las buenas costumbres, no quedara en poder del que lo recibio. El cincuenta por ciento se destinara a la Beneficencia Publica y el otro cincuenta por ciento tiene derecho de recuperarlo el que lo entrego." Articles 2,765 and 2,766 make the same provision for wagers.
257. SECTION ONE. (a) Any person shall have the right to restitution of money paid or the value of property transferred or services rendered in any transaction which is illegal because of common law, statute or public policy, regardless of the degree of turpitude involved in the transaction and despite any moral stain attaching to the parties to the transaction, provided the other party to the transaction would have been considered unjustly enriched at his expense if the agreement between them had been merely unenforceable and not illegal.
(b) The term "unjust enrichment" as used in this section shall include all winnings obtained through any wager or other gambling transaction. SECTION Two. In any action brought under the preceding section the plaintiff shall be entitled to the full amount of the unjust enrichment, less any sum which the court may see fit to deduct, taking into consideration the degree of moral turpitude involved, the relative guilt of the parties and the plaintiff's motive in bringing the suit. In no case shall more than one-half of the amount of the enrichment be thus deducted. Judgment against the defendant shall be for the full amount of the enrichment and execution in favor of the plaintiff shall issue as with other judgments, but before any amount is paid to the plaintiff the sum thus deducted shall be paid into court for the use of the county in which the action is brought. After judgment has been rendered, the plaintiff shall have no authority to enter into any compromise agreement with the defendant which shall affect the sum due to the county and may not accept any voluntary payment until such sum has been paid into court. SEcrioN T REE. In any case in which the plaintiff shall seek specific restoratiofi of property instead of the value thereof, his bill of complaint shall contain an offer to pay into court such proportion of the value of the property, not.to exceed one-half, as the court shall assess in accordance with the provisions of section two.
SEcrION FouR. Either.party to an illegal transaction may obtain rescission of the illegal agreement although neither party is unjustly enriched at the expense of the other, if the court considers that it is in the interests of public policy to allow the action. SEcio FIVE. Action may be maintained for cancellation or declaration of invalidity of any written instrument unenforceable because of illegality; and the provisions of sections two and three shall not apply unless additional relief is soughtYo 
